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GRABBING THE 

BRASS RING
A Discharge in Consumer Bankruptcies

by David H. Stein



A
ttorneys in the field of

bankruptcy law fre-

quently encounter

individuals in their

daily practice who are

categorized as ‘con-

sumer debtors.’ While the definition of

consumer debt is set forth in the United

States Bankruptcy Code, a definition for

consumer debtor is not. The term ‘con-

sumer debt’ is defined by statute as

meaning all debt incurred by a natural

person “primarily” for a personal, fami-

ly, or household purpose.1 A consumer

debtor is one whose financial obliga-

tions are primarily those that do not

arise from the operation of a business.2

Consumer debtors often seek bank-

ruptcy protection due to a loss of

income, pressing medical bills, or a com-

bination of both, which has resulted in

their inability to cover or service a home

mortgage or residential lease, and which

has led to imminent foreclosure or evic-

tion proceedings. Professional guidance

is often required in the backdrop of

intense family strife, and may require a

quick but thoughtful undertaking to

achieve an objective that will result in

preservation of the family homestead or

the alleviation of other concerns, such

as collection proceedings, wage garnish-

ment and the like. The role of bankrupt-

cy counsel is critical, and cannot be

underestimated in these dire economic

circumstances.

Eligibility for a Consumer Chapter 7
Bankruptcy Proceeding
In order to qualify for a Chapter 7

proceeding, a consumer debtor must

successfully pass the ‘means test,’ a

requirement enacted by Congress as part

of the bankruptcy code to determine eli-

gibility for filing a Chapter 7 bankruptcy

proceeding.3 The Chapter 7 bankruptcy

proceeding, often coined as a ‘straight

liquidation,’4 provides the honest debtor

with the means to obtain a general

bankruptcy discharge, yet keep those

assets that are encompassed within the

bankruptcy code’s exemption thresh-

olds.5 These statutory exemption limita-

tions protect essential family necessities

(e.g., basic values of real estate, motor

vehicles, tools of the trade, etc.)6 and

enable the consumer debtor to retain

those assets (or their monetary equiva-

lent) in order to achieve what is often

characterized as a ‘fresh start,’ involving

a discharge of indebtedness rather than

forfeiture of assets to a trustee or credi-

tor due to a bankruptcy filing.7

The requirement for the means test

was first introduced through the Bank-

ruptcy Abuse Prevention and Consumer

Protection Act of 2005 (BAPCPA),8 and

was designed to imbue the process with

financial responsibility, to keep higher

wage earners from filing for bankruptcy

under Chapter 7, and to direct those

persons exceeding the means test to file

either a Chapter 13 repayment plan or a

Chapter 11 reorganization proceeding

under the bankruptcy code. To deter-

mine a debtor’s eligibility to file Chapter

7, the means test utilizes a measure of

average income generated over a six-

month period of time prior to the initi-

ation of the bankruptcy proceeding.9

For example, in 2018, in the state of

New Jersey, an individual debtor’s quali-

fying average personal income level was

capped at $66,284, computed on an

annualized basis. For a family of four

persons (i.e., a filer with three depend-

ents), the qualifying average income

level increased to $121,226, also com-

puted on an annualized basis.10 Prospec-

tive filers who exceed the means test are

precluded from filing a Chapter 7 bank-

ruptcy and, instead, must avail them-

selves of the relief provided for under

either Chapter 13 or Chapter 11 of the

bankruptcy code, each of which requires

some form of debt repayment through

either a ‘wage earner plan’ or a plan of

reorganization.11

Dischargeability of Debt
During the initial client in-take with

a prospective consumer debtor, a discus-

sion often ensues regarding the goals

and objectives of the consumer filing.

Among other things, consideration

should be given as to whether, by invok-

ing bankruptcy protection, a consumer

debtor hopes to achieve an overarching

strategy of debt relief and a path moving

forward rather than simply to obtain a

temporary stop-gap or ‘breathing spell’

to stay a collection, eviction, or other

enforcement proceeding. When first

meeting with an individual debtor con-

templating the filing of a personal bank-

ruptcy proceeding, whether under

Chapter 7, Chapter 11 or Chapter 13 of

the bankruptcy code, often the discus-

sion between the attorney and the

prospective client centers not only on

family income, the assets and liabilities

to be protected, and the eligibility for

one form of bankruptcy over another,

but also on whether or not the prospec-

tive client has dischargeable debt.

The bankruptcy code provides for

specific and unique exceptions to the

granting of a discharge to an individual

debtor, which are set forth in Sections

523 and 727 of the code. Generally, Sec-

tion 523 involves the exception to the

discharge of specific debts that are cen-

tered upon the possible fraudulent, will-

ful or malicious conduct of the debtor

with respect to an individual creditor

claim.12 Section 727 of the code involves

exceptions to the entire discharge of all
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debts, and typically involves reporting

and compliance requirements with

respect to the administration of the

bankruptcy estate.13

Statements of Financial Condition
Must Be in Writing
In order to provide some clarity with

respect to the nature and type of debts

that are not subject to a general dis-

charge for an individual bankruptcy

filer, the United States Supreme Court

recently issued an opinion in the matter

of Lamar, Archer & Cofrin, LLP v.

Appling,14 in which the Court deter-

mined whether certain debts are nondis-

chargeable for money, property, servic-

es, or credit obtained by a debtor, if

made in writing, by a materially false

“statement...respecting the debtor’s...

financial condition.”15

The facts of Appling are straightfor-

ward and are remarkably commonplace

in virtually all law practices. At some

point, R. Scott Appling hired the law

firm Lamar, Archer & Cofrin, LLP to rep-

resent him in certain business-related lit-

igation. During the course of that litiga-

tion, Appling fell behind on the

payment of his legal fees, and by March

2005, Lamar was owed more than

$60,000.16 In an effort to collect the out-

standing debt, Lamar notified Appling

that, if he did not pay the outstanding

indebtedness due and owing, the firm

would discontinue its representation,

withdraw from the pending litigation

and place a lien on its work product until

the debt was paid in full. At a subse-

quent, in-person meeting among the

parties, Appling, in an effort to induce

additional work, verbally represented

that he was expecting receipt of a large

tax refund of “approximately $100,000,”

which would be sufficient to cover the

current, as well as future, legal fees and

costs owing to Lamar. Lamar relied upon

this representation, did not initiate col-

lection proceedings, and continued to

provide legal services to Appling.

During this time, Appling and his

wife filed joint tax returns, wherein they

requested a refund of approximately

$60,000 and through which, in Oct.

2005, they ultimately received a refund

of $59,000. Thereafter, and unbe-

knownst to Lamar, Appling dissipated

the proceeds of the tax refund on his

business. In Nov. 2005, Appling and

Lamar met again, at which time Appling

verbally represented that the tax refund

had not yet been received, despite the

fact that the tax refund had been

received and spent several months earli-

er. Based upon that representation,

Lamar continued to provide legal servic-

es and delayed the imposition of collec-

tion proceedings against Appling.

In March 2006, Lamar sent Appling

its final invoices. Five years after the

conclusion of the lawsuit for which

Lamar had been retained, the law firm

obtained a judgment against Appling in

the amount of $104,179.60. Appling

and his wife subsequently filed a Chap-

ter 7 bankruptcy proceeding in which

they sought to discharge the judgment

obtained by Lamar.

Lamar initiated an adversary pro-

ceeding against Appling in the Chapter

7 proceeding, seeking to determine

whether the debt owed for legal fees

was non-dischargeable because Appling

had purportedly made “fraudulent

statements” about his tax refund at the

March and Nov. 2005 meetings.

Appling, in turn, moved to dismiss the

adversary complaint, contending that

the alleged misrepresentations were

“statements...respecting his financial

condition” and were, therefore, gov-

erned by Section 523(a)(2)(B) of the

bankruptcy code. Appling argued that

Lamar could not prevent the discharge

of the debt because the statements were

not “in writing” as required for the

non-dischargeability of debt under that

provision.

In resolving a split among the circuits

and in affirming the decision of the

11th Circuit Court of Appeals, the

Supreme Court held, in a decision

authored by Associate Justice Sonia

Sotomayor, that statements respecting

the debtor’s financial condition may

include a statement about a single asset

rather than a comprehensive financial

picture.17 Those statements, however, in

order to be deemed non-dischargeable,

must be set forth in writing pursuant to

Section 523(a)(2)(B) of the bankruptcy

code.18

The Supreme Court found that the

bankruptcy code contains broad provi-

sions for the exception of certain debts

from discharge. Once such exception is

found under 11 U.S.C. § 523(a)(2),

which provides that a discharge under

Chapters 7, 11, 12 or 13 of the code

“does not discharge an individual

debtor from any debt...from money,

property, services or an extension,

renewal or refinance in credit to the

extent obtained by fraud.”19 Section 523

(a)(2) of the code excepts from discharge

those debts arising from various forms

of fraud, arising from conduct character-

ized as “false pretenses, false representa-

tion or actual fraud other than a state-

ment respecting the debtors...financial

condition.” Subparagraph B of the

statute bars a discharge of debts arising

from a materially false “statement...

respecting the debtors financial condi-

tion” if that statement is “in writing.”20

The Supreme Court, having analyzed

the language contained in the statute

and considered the arguments of coun-

sel, determined that a statement of

financial condition had an expansive

interpretation, and that a statement of a

debtor’s financial condition may merely

concern one asset rather than all of the

categories of assets and liabilities found

in a typical financial statement.21 A

debtor making a statement “respecting”

financial condition has a direct relation

to or impact upon the debtor’s overall

financial status and could aid in the

recipient’s determination of whether or
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not the debtor is solvent, insolvent and

has an ability to repay a given debt.

In reversing the holding of the bank-

ruptcy court, which had determined

that the debt owed by Appling to Lamar

was not subject to discharge under Sec-

tion 523(a)(2)(A), the Supreme Court

found that the debt was dischargeable,

since the statements made by Appling

were in the nature of a debtor’s financial

condition under Section 523(a)(2)(B).

The Court opined, however, that such

statements should be in writing, since

“doing so will likely redound to a credi-

tor’s benefit as such writing can foster

accuracy and facilitate the more pre-

dictable, fair and efficient resolution of

any subsequent dispute.”22

Conclusion
In the course of on-going legal repre-

sentation, Lamar certainly had the abili-

ty to obtain from Appling a written

statement or an amended retainer agree-

ment regarding continued representa-

tion, the timing of any projected tax fil-

ing, the amount of the projected tax

refund and the pledge of the anticipated

tax refund to the law firm. In a commer-

cial context, these types of written state-

ments are commonplace and must be

closely examined by bankruptcy counsel

representing either the consumer debtor

or the creditor. Often, account debtors

enter into settlement agreements in

which their financial condition is repre-

sented. In addition, account debtors fre-

quently enter into forbearance agree-

ments and provide financial statements,

balance sheets, borrowing base certifi-

cates, closing statements and other such

documents representing their financial

condition. These are the type of written

statements that, if proven false and mis-

leading, may constitute the basis for an

assertion of a claim for nondischarge-

ability of debt.

As a matter of practice, when an

account debtor or other account party

provides financial information upon

which a creditor is relying, it is always

beneficial to obtain those representa-

tions regarding solvency, financial con-

dition or financial ability in writing, and

to have them certified by the account

debtor. Such financial representations

should also be accompanied by a state-

ment by the account debtor acknowl-

edging that the recipient of the informa-

tion is basing its decision regarding

whether or not to extend credit, forbear

or take any other action, consistent with

those representations. These types of

written documents will clarify the posi-

tions of the debtor and creditor, and

may be the determining factor as to

whether or not a claim will be deemed

dischargeable in any subsequent bank-

ruptcy proceeding. �
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